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Summary

Alongside other unfavorable legal restrictions pertaining 
to gender, sex and sexualities, criminalisation of same-
sex activity in more than a half of African countries is 
a clear example of how the continent’s fight against, 
and eventually eradicating, HIV, for instance remains 
a challenge. Twenty-eight (28) out of forty-nine (49) 
countries in Sub-Saharan Africa, and thirty-eight (38) 
across the continent, have laws penalising same-sex 
relationships. Although great strides have been made 
towards decriminalisation, things seem to have only 
become tighter in other countries.

Joining South Africa, Angola, Mozambique and Seychelles 
that have scrapped anti-gay laws in recent years, the 
Botswana High Court In June 2019 also ruled against 
colonial-era laws (sodomy laws) that criminalised same-
sex activity between consenting adults. This is all in the 
midst of stricter laws against same-sex activity in Nigeria, 
Burundi, and Chad as well as a ruling by Kenya’s High Court 
in May 2019 to uphold these same laws as entrenched in 
the country’s Penal Code. Where a law did not exist or 
was not clear, new/stricter anti-homosexuality bills have 
been tabled in Uganda and Nigeria, for example.

This policy brief examines the situation across Africa 
where different sets of legislations— and to varying 
degrees with equally varying ramifications— exist with 
regard to same-sex activity. Thereafter, briefly look at 
the history of anti-gay legislation in Africa, tracing it to 
primarily the British and French colonial conquest in the 
late 19th and early 20th century. The Democratic Republic 
of Congo, for example, did not have criminalisation laws 
because Belgium had already decriminalised same-sex 
acts by 1794.  It is important to note however that, in 
spite of this absence of anti-homosexuality law, the DRC’s 
2005 constitution outlaws same-sex marriage (ILGA 
2010, 49) and the law does not provide for any specific 
protection of, and anti-discrimination against, lesbian, 
gay and bisexual persons.

The policy brief also delves into some of these anti-gay 
laws, and demonstrates how criminalisation not only 
drives prejudiced attitudes towards people perceived, 
or known, to be engaged in same-sex activity, but 
also contravenes individual constitutional rights and 
privileges accorded to all citizens of any given country.

Background

One of the legacies of British is its 19th century anti-
gay laws in territories and societies where there were 
none. In 2018, India, a former British colony, became 
the 18th member of the Commonwealth countries to 
decriminalise homosexuality after a landmark ruling by 
its Supreme Court annulling an old British colonial law.

This still leaves 35 Commonwealth countries (many in 
Africa) that maintain laws criminalising consensual sex 
between adults of the same sex or gender. In addition to 
these, other African countries in North Africa and West 
Africa, not necessarily colonised by the British, have over 
time introduced laws that criminalise same-sex activity.

In Mauritania, Sudan, Northern Nigeria and Southern 
Somalia, persons caught or suspected to be engaged in 
same-sex activity are sentenced to death penalty. Even 
where the law is not this extreme, same-sex activity is 
criminalised in Algeria, Burundi, Cameroon, Comoros, 
Egypt, Eritrea, Ethiopia, Gambia, Ghana, Guinea, Kenya, 
Liberia, Libya, Malawi, Mauritania, Mauritius, Morocco, 
Namibia, Nigeria, Senegal, Sierra Leone, Somalia, 
Somaliland, South Sudan, Sudan, Swaziland, Tanzania, 
Togo, Tunisia, Uganda, Zambia and Zimbabwe, among 
others.

In the rest of Africa, the law is either silent or, an anti-
discrimination law exists to protect persons who love/
desire other persons of the same-sex/gender or, same-
sex. With the exception of a few, this is the case for the 
former colonies of Belgium and Portugal who, until 
recently for some, had no laws regarding same-sex 
activity.

Same-sex activity is therefore ‘legal’ in Central African 
Republic, Chad, and Congo-Brazzaville, for example.  
Other countries with similar context or at least do not 
criminalise explicitly include: Benin, Burkina Faso, Cape 
Verde, Ivory Coast, Djibouti, Equatorial Guinea, Gabon, 
Guinea-Bissau, Lesotho, Madagascar, Mali, Mozambique, 
Niger, Rwanda, Sao Tome and Principe, Seychelles, South 
Africa and Botswana.

Importance of issue

Discrimination and violence against persons who 
are perceived or identify as same sex loving is more 
widespread and socially accepted than virtually any other 
kind of discrimination around the world. This is more so 
when rampant human rights abuses are reported each 
day. It is often said legal rights are diminishing for LGBTI 
people across the African continent. 

Homophobic attacks and harassment across sub-
Saharan Africa are becoming more visible, indicating 
that homophobia is reaching dangerous levels, Amnesty 
International said as it launched a comprehensive report 
documenting the discrimination faced by LGBTI people 
on the continent. Making Love a Crime: Criminalization 
of same-sex conduct in sub-Saharan Africa looks at how 
“homosexual acts” are being increasingly criminalised 
across Africa as a number of governments seek to 

Thirty-eight countries in Africa have 
laws criminalising consensual same-
sex conduct showing how widespread 
criminalisation has been entrenched. 
This is in addition to subsidiary 
legislations being developed to 
further criminalise same sex activities.
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impose draconian penalties or broaden the scope of 
existing laws, including by introducing the death penalty.

So far, according to Amnesty International, thirty-
eight countries in Africa have laws criminalising 
consensual same-sex conduct showing how widespread 
criminalisation has been entrenched. People suspected 
of same-sex activity are a target for physical violence, 
blackmail and extortion, hate crimes, police harassment 
and surveillance regardless of what provisions of the 
law exist. This is because of a general negative attitude 
towards same-sex activity in Africa. 
 
Criminalisation is also a public health hazard. Men who 
have sex with men account for a substantial minority 
of those affected by HIV, with their risk of infection 
more than double that of the general population. The 
prohibition of same sex relations also contributes to 
increased HIV infection rates as fear of mistreatment 
by healthcare professionals discourages gay, lesbian 
and bisexual persons from getting tested and accessing 
health care.

Research has shown that where homosexuality has 
been criminalised, men are likely to avoid HIV testing or 
seeking knowledge about safer sex if it risks exposing 
their sexual activities.

The rates of suicide and substance abuse are also 
higher within the lesbian, gay, transgender and bisexual 
community with a study by Morekwe and White (2013) 
showing that LGBT people have suicidal thoughts and 
use drugs more frequently than heterosexuals. Part of 
the reason for this is criminalisation since accumulation 
of experiences with victimisation and bullying can lead to 
depression and feelings of hopelessness. 

Sexual and gender minorities are often among the most 
marginalized and, as such, require specific inclusion 
and attention in order to drive forward the vision of the 
SDGs. The UNDP has said: “The SDGs draw attention to 
certain populations that are often marginalized or left 

behind, noting the need for non-discrimination and the 
importance of inclusion regardless of “race, colour, sex, 
language, religion, political or other opinion, national or 
social origin, property, birth, disability” as well as “other 
status.”

While, there is no explicit attention to sexual and gender 
minorities1 in the official SDG declaration, there is ample 
room to include them in SDG-related actions, given the 
attention to “sex”, “other status” and the “marginalized.”

Key findings

Punishment for same-sex activity— in countries in which 
this is criminalised— ranges from 7 to14 years or a lifetime 
in prison to the death penalty. Other legislations include 
arbitrary arrests, violence, forced anal examinations, 
and forced HIV testing which are clear violations of the 
person’s dignity and human rights.

North Africa

Most of the Arab states inherited strict laws against 
homosexuality from the French or British colonial systems 
of justice (Human Rights Watch 2018).  These countries 
have maintained the colonial-era prohibitions as they 
were or have in some instances only the language and 
the sentences whilst maintaining an anti-homosexuality 
legislation.

In other cases, laws against same-sex sexual relations 
or transgender expression derive from a particular 
state-sanctioned interpretation of sharia (Islamic law). 
Sharia governs most of North African countries and is 
considered a principal source of law in many countries in 
the region (Human Rights Watch 2018).

In Algeria, Morocco and Tunisia, laws explicitly prohibit 
same-sex acts, with language that is gender-neutral or 
explicitly includes both women and men. Mauritania’s 
laws also criminalise same-sex conduct for both sexes; 
sex between adult Muslim men is subject to a sentence 
of “death by public stoning,” while sex between women 
carries a lesser sentence. 

All three Maghreb states (Morocco, Algeria and Tunisia) 
list homosexual acts as a punishable offense, for 
both men and women. In Tunisia, same-sex activity is 
punishable by up to three years in prison with fines of up 
to 10,000 dinars, torture, beatings or vigilante execution 
(ILGA, 2017; Human Dignity, 2019) 

While some countries in the Arabic-speaking North 
African region have laws or constitutional provisions 
that prohibit discrimination, none expressly prohibits 
discrimination on the grounds of sexual orientation or 
gender identity. Several countries use gender-neutral 
“morality” laws to persecute people for consensual 
same-sex conduct.

These provisions can be particularly insidious because 
of their vagueness: they use terms like “indecent” 
or “immoral,” without defining what falls into these 
categories (HRW, 2018). According to HRW (2018), 

Discrimination and violence against 
persons who are perceived or 
identify as same sex loving is more 
widespread and socially accepted 
than virtually any other kind of 
discrimination around the world. 
This is more so when rampant 
human rights abuses are reported 
each day. It is often said legal rights 
are diminishing for LGBTI people 
across the African continent. 
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“Egypt is a serial offender in terms of systematic use of 
such provisions against LGBT people: a law prohibiting 
“debauchery,” initially promulgated in 1951 for the 
purpose of criminalising sex work and then replaced 
by Law 10/1961 on the Combating of Prostitution, 
has been used by the authorities since the 1990s to 
prosecute homosexual conduct between men, resulting 
in hundreds of arrests”.

According to Human Rights Watch (2018), many 
governments in the North Africa reject the concepts of 
“sexual orientation” and “gender identity” altogether. 
Except for the autonomous states of Spain (Melilla, 
Ceuta and Canary Island) and Portugal (Madeira), same-
sex activity is criminalised in the whole of North Africa 
(Algeria, Tunisia, Morocco, Egypt, Libya, and Sudan). 

West Africa

In most of the former French colonies, no laws existed 
against same-sex activity. In Mali, for example, no anti-
homosexuality law has ever existed in the country 
although conservative Islamic groups in 2017 successfully 
campaigned against a Dutch-funded schoolbook on sexual 
education, maintaining it promoted homosexuality. 

Similarly, same-sex activity is legal in Gabon because 
no laws against same-sex activity despite a couple 
being allegedly arrested for conducting a gay traditional 
wedding in 2013 although they were later released, and 
the marriage overturned on technical grounds.

Like in Mali and Gabon, no laws exist against same-sex 
activity in Benin, Burkina Faso, Guinea-Bissau, Ivory 
Coast and Niger. Importantly, Guinea-Bissau, a former 
Portuguese colony, re-wrote its penal code in 1993 with 
no provisions against homosexuality and Cape Verde 
decriminalised same-sex activity in 2004.

In Mauritania however, sharia law prohibits same-sex 
activity which warrants a capital punishment for men 
and imprisonment for women. In Senegal, Guinea,

In the rest of West Africa, same-sex activity is illegal 
including in Senegal, Sierra Leone, Guinea, Togo, Gambia, 
Nigeria, Ghana and Liberia.
 
Southern Africa

Southern Africa is currently leading in terms of doing 
away with laws that criminalise same-sex activity. In 
January 2019, Angola scrapped a notorious “vices against 
nature” provision in its penal code, and made the refusal 
to employ or provide services to someone on the grounds 
of their sexual orientation liable to a jail term of up to two 
years.

Similarly, on June 11, 2019, the Botswana High Court 
ruled on a case brought by LEGABIBO challenging the 
constitutionality of a law punishing same-sex conduct. 
In 2015, Mozambique swept away Portuguese colonial 
laws dating back to 1886 that punished anyone “who 
habitually engages in vices against nature”. 

In South Africa, same-sex activity is legal and anti-
discrimination laws exist despite the high rate of 
homophobia-motivated rape and murder in the country.

In the rest of Southern Africa, same-sex activity is 
illegal especially between men. In 2012, the Malawian 
government ordered a moratorium on arrests and 
prosecutions for consensual homosexual acts between 
adults. In 2016, the high court suspended the moratorium 
pending a judicial review by the constitutional court.

In Zambia, homosexuality is widely reviled, and same-sex 
relationships can draw sentences of between a year and 
14 years in jail. Like in Malawi and Zambia, Eswatini and 
Zimbabwe criminalise same-sex activity through penal 
codes drafted by the British for the British South Africa 
Company rule of Rhodesia and the British Central Africa 
Protectorate. 

In Comoros, same-sex activity is illegal and punishable by 
up to five years imprisonment with fines. Although same-
sex activity is illegal in Mauritius however, the law does 
provide for protection and the right to a private life.

Central Africa 

In Cameroon, same-sex activity has been illegal since 
1972 and carries a penalty of up to 5 years imprisonment 
or vigilante execution and torture. In Chad however, 
same-sex activity only became criminalised in as recently 
as 2017 and warrants a minimum of three to twenty 
years in prison.

The rest of central Africa has no laws regarding same-
sex activity except for the Democratic Republic of Congo 
which prohibits marriage between persons of the same 

According to Human Rights Watch 
(2018), many governments in the 
North Africa reject the concepts of 
“sexual orientation” and “gender 
identity” altogether.

Homophobic attacks and 
harassment across sub-Saharan 
Africa are becoming more visible, 
indicating that homophobia 
is reaching dangerous levels – 
Amnesty International
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As part of our work under the Challenging Criminalisation Globally project, Accountability
International, in collaboration with regional partners in Africa, Asia and Latin America,

launched regional-focused campaigns.

The Africa Regional Campaign – dubbed ‘Simama’ – aimed to raise awareness on criminalisation in Africa 
based on identity, sexuality, morality and bodily autonomy, and its impact on the attainment of the 

global commitments of ending AIDS by 2030 and the related sustainable development goals.

‘Simama’ is a Swahili word for ‘stand up/rise up.’ The campaign focused on criminalisation in 8 areas: 
adult sex work, abortion, adolescent sexuality, adultery/consensual sex outside of marriage, same-
sex sexual activity, gender identity and expression, HIV non-disclosure, exposure, and transmission 

and personal possession and use of drugs. As part of ensuring the success of Simama, Accountability 
International assumes that it is important to start by informing and highlighting the importance of 

challenging criminalisation and its impact on individual lives and their access to social justice,
health and human rights.

Further, it becomes it import to demonstrate how failure to challenge criminalisation will impact on the 
attainment of global commitments. Given the above, Simama put emphasis on providing background on 

criminalisation and the importance of challenging criminalisation across the continent.

#ChallengeCrim
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sex. Same-sex activity is legal therefore in the DRC, 
Central African Republic, Republic of Congo, and Sao 
Tome and Principe. 

Eastern Africa

Eastern Africa countries still have anti-sodomy laws that 
were inspired by England’s King Henry VIII’s prohibition 
on oral and anal sex (Anti-Buggery ACr of 1533). This 
prohibition made it into many of Britain’s colonies and 
protectorates as “carnal knowledge against the order of 
nature”.

These laws as constituted in the penal code, include 
separate prohibitions on “carnal knowledge” (oral 
and anal sex) and on “gross indecency” (other sexual 
activities).

In Kenya, the penal code prohibition on “gross indecency” 
only applies to sex between two men. A few years ago, a 
group of male activists led by a member of parliament, 
Irungu Kang’ata tried, unsuccessfully, to introduce a bill 
that would have increased the maximum sentence for 
Kenyans convicted of homosexual acts to life in prison, 
up from 14 years.

The draft bill even prescribed death by stoning to 
any foreigners convicted of “recruiting” Kenyans into 
performing same-sex acts. In the rest of Eastern Africa 
(South Sudan, Uganda, Tanzania, Burundi, Somalia, 
Ethiopia, Eritrea, Somaliland and Zanzibar) except for 
Rwanda and Djibouti (where no laws exist), same-sex 
activity is illegal. 

Conclusion and recommendations

More than 70 countries around the world still criminalise 
sexual activity between two men. Criminalisation of 
sexual activity between women covers “44 jurisdictions 
that criminalise private, consensual sexual activity 
between women using laws against ‘lesbianism’, ‘sexual 
relations with a person of the same sex’ and ‘gross 
indecency’. 

Very few African countries have taken the step to 
review these laws.  Because of these laws—and a set 
of other laws introduced by African governments post-
independence, a part of Africa’s population experiences 
an unfair amount of violence or at least live in fear of 
violence.

Where same-sex activity is criminalised, it means that 
perpetrators of violence go unpunished and their victims 
have no recourse to justice.

Indeed, the rights of people who love, desire or are 
attracted to people of the same sex/gender in Africa are 
as tied to all other rights as those of all other citizens in 
every country on the continent.

To create an environment that makes productive living 
impossible and/or unsafe for a part of the population 
therefore, is to create a loophole in systems meant to 
advance the quality of life of the continent’s peoples.

To ensure the safety and security of the citizens of this 
continent therefore, African governments and policy 
makers must:

• Decriminalise same-sex activity by scrapping 
off colonial era laws and other laws introduced 
post-independence through campaigning for 
the repeal of punitive and discriminatory laws 
regarding consensual same-sex behaviour and self-
determination of gender identity, using evidence 
regarding their impact on HIV and other public health 
issues, leveraging the increasing understanding and 
support for such an approach from health ministries;

• De-link matters of sex, gender and sexuality from 
matters of religion and morality; promote dialogues 
and conversations, even publicly, on rights of persons 
to bodily integrity, choice and autonomy;

• Create anti-discrimination laws and policies to ensure 
the protection of all citizens regardless of their sexual 
orientation and/or gender; 

• Put policies in place to protect persons suspected of 
same-activity (in lieu of decriminalisation) from being 
harassed, denied services, exhorted and violated by 
public servants (e.g. police and health care providers);

• Dialogue and consult researchers and other experts 
with an understanding of human sexualities in order 
to make laws that are informed and protect everyone 
regardless of their gender and sexual orientation.

Criminalisation of sexual activity 
between women covers “44 
jurisdictions that criminalise 
private, consensual sexual activity 
between women using laws against 
‘lesbianism’, ‘sexual relations with a 
person of the same sex’ and ‘gross 
indecency’. 
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Accountability International is an African-
led civil society organisation that works 
to improve accountability to the most 
marginalised. From our head office in 
South Africa, we conduct research and 
advocacy that allows us to do our work 
as a watchdog and hold various leaders 
accountable.

We conceptualise and implement 
innovatively designed projects that are 
led by our collaboration with marginalised 
communities. We put huge emphasis on 
needs-based research and community-
led advocacy. We have developed more 
than a dozen scorecards since we began 
in 2005, all as a means to contribute to 
the demand for accountability from all 
leaders, whether at global, regional, 
national or community level.

We provide technical advice in many 
spaces, and yet remain committed 
to ensuring that our spaces, 

communications and products are all 
highly accessible to all people. We play 
a watchdog role and work to enhance 
the capacity of other civil society actors 
to also take up their role as watchdogs, 
for sustainable, resilient and inclusive 
human rights for all.

We use the Participatory Action Research 
(PAR) model, a best practice in which 
communities co-develop and lead the 
methodology, development of research 
tools, conduct the research and produce 
the final analysis & context-specific and 
advocacy-focused reports.

Partnerships are a fundamental element 
in our work. Over the years, we have 
developed excellent partnerships with 
hundreds of organisations, from major 
implementing partners to community-
based organisations with national or 
local bases.

Accountability International’s vision is a world where 
there is accountability for the lives, human rights and 
wellbeing of all persons, across all spheres of society.
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